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THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
PECOSDIVISION

CITY OF ALPINE,
CITY OF PFLUGERVILLE,
CITY OF ROCKPORT,
CITY OF WICHITA FALLS,
Diana Asgeirsson, Angie Bermudez,
Jeff Browning, Jacques DuBose,
James Fitzgerald, Jim Ginnings,
Victor Gonzaez, Russdll C. Jones,
Mel LeBlanc, Lorne Liechty, A.J. Mathieu,
Johanna Nelson, Cindy O’ Bryan,
Todd Pearson, Charles Whitecotton,
Henry Wilson, Kevin Wilson,
Plaintiff
V. Civil Action No. P:09-CV-59
GREG ABBOTT,
Texas Attorney General, and
THE STATE OF TEXAS,
Defendants
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PLAINTIFFFSRULE 56 MOTION FOR SUMMARY JUDGMENT

TO THE HONORABLE U.S. COURT:

NOW COME, Plantiffs, CITY OF ALPINE, TEXAS, & d (herendfter, “Plantiffs’), and files this
Mation for Summary Judgment pursuant to Rule 56 of the Federa Rules of Civil Procedure, and asks the
court to render Summeary Judgment againgt Defendants, GREGG ABBOTT, Texas Attorney Generd, and
THE STATE OF TEXAS (herenéfter, “Defendants’), and in support thereof would respectfully show as
follows

l. STATEMENT OF THE FACTS
1. Plantiffs brought this dedaratory judgment action under 28 U.SC. § 2201, & s, and 42 USC. §

1983, for the purpose of protecting the Firs Amendment, U.S. Congt., free speech rights of Plaintiffs, and dl
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others smilarly stuated, from imparment through the Defendant’ s gpplication of the crimind provisons of
the Texas Open Medtings Act, Texas Govt. Code § 551.101 &t seq. (hereinafter “TOMA”).

2. Each Plantiff is threstened with crimind prosecution under “TOMA” if they exerdse their Frd
Amendment rights by communicating business with eech other outsde of anoticed public meeting.

3. As this court is avare, the subgantive legd arguments of this case have dready been tried and
gopedled with ajudgment being entered that supports Plaintiffs daim. Rangra v. Brown, 566 F.3d 515 (5"
Cir. 2009). However, the Rangra decison was subsequently dismissed, sua sponte, for mootness when it
was discovered that Mr. Rangra no longer served as an dected public officid due to the expiration of his
term limit. Rangrav. Brown, 584 F.3d 206 (5" Cir. 2009).

4. All Hantiffs seeking relief under this petition have sanding pursuant to 28 U.S.C. § 2201(a) (2000), as
they are forced to operate under the legitimate fear thet they may face crimind prosecution no metter the
effort they put forth to comply with the provisonsof “TOMA.”

5. Theefore this case and controversy is not moot and is suitable for find judgment to be entered
thereon.

[l. GROUNDSFOR MOTION

“TOMA” Infringes On Plaintiff’'s Right To Free Speech Under The Firs Amendment To The
United States Condtitution.

6. In New York Times Co. v Qullivan, 376 U.S 254 (1964), Judtice Brennan, writing for the mgority,
Sated:

The generd proposition that freedom of expresson upon public questions is secured by the First
Amendment has long been settled by our decisons. The condtitutiona safeguard, we have said, “was
fashioned to assure unfettered interchange of idess for the bringing about of politicd and socid
changes desired by the people” Roth v United Sates, 354 U.S 476 .. .Mr. Jusice Brandeis, in his
concurring opinion in Whitney v California, 274 U.S 357, 375-76, gave the principle its classc
formulation:

“Those who won our independence bdlieved... that public discusson is a palitica duty; and thet
this should be a fundamentad principle of the American government. They recognized the risks to
which al human inditutions are subject. But they know that order cannot be secured merdly through
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fear of punishment for itsinfraction; thet it is hazardous to discourage thought, hope, and imagination;
that fear breeds represson; that represson breeds hate; that hate menaces stable government; that the
path of safety lies in the opportunity to discuss fredy supposed grievances and proposd
remedies; and that thefitting remedy for evil counsdsisgood ones. Believing in the power of reason
as applied through public discusson, they eschewed slence coerced by law—the argument of
forcein itsworg form. Recognizing the occasiond tyrannies of governing mgorities, they amended
the Congtitution so that free peech and assembly should be guar anteed.
New York Times Co. v Qullivan, 376 U.S at 268 (emphasis added).
7. TheFRrg Amendment does not goply unequdly to different dasses. An dected or gopointed officid,
(aswdll as his congtituents), does not forfeit his first amendment freedoms as a prerequiste to taking office.
“TOMA,” however, does this, sngling out public officias for actud or threstened prosecution, for merdy
discussng public issues, or recaiving correspondence or email—the protected exercise of fird amendment
rights.
8. In 1966 aunanimous United States Supreme Court uphdld theidea that dected officids have the same
free gpeech rights asthe ordinary citizen. Bond v. Floyd, 385 U.S. 116 (1966). In Bond, a Georgiaman had
been dected to the Georgia House of Representatives but had been exduded by other members of the
House based on his gatements opposing the Vietnam War. The Court conduded that such ameasurewasa
violation of Bond's free gpeech. 1d. In the case the Sate attempted to argue that while “a citizen might be
protected by his Frsd Amendment rights, the State may nonethdess gpply a dricter gandard to its
legidators” 1d. a 133. The Court explicitly rgected suchanidea 1d. The court reasoned that whileastate
may require something of its eected officias not required of its remaining citizens, such as an oath, this
power does not extend to limiting thelegidators capadity to discussviews. Id. a 135.
9. The Supreme Court’ sdecison that dected officids have the same free speech rights asregular ditizens
was guided by the proposition that “debate on public issues should be uninhibited, robust, and wide-open.”
New York Timesv. Sullivan, 376 U.S. 254, 270 (1964). The Court went on to support the idea that eected

officdsand dectors have equd rights and protections under the law.
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10. Since 1966, Bond has been cited postivey by a number of different courts “The Court rgected a
differing firs amendment standard for publicly-eected officids” Miller v. Town of Hull, Massachusetts,
878 F.2d 523, a 532-33 (1% Cir. 1989). “The Supreme Court specificaly rejected the argument thet dected
officds havelesser fird amendment rightsthan ordinary citizens” 1d., a 534. “The Court in Bond dated in
dictathat if the Satements in question had been made by a private citizen, they would have been protected
by the fird amendment.” Vacca v. Barletta, 753 F.Supp. 400, a 405 (D. Mass, 1990). “Bond squardly
holds that legidators enjoy the same degree of first amendment protection as private citizens” Gewertz v.
Jackson, 467 F. Supp. 1047, at 1058 (D.C.N.J,, 1979).

“TOMA” IsUnreasonably Overbroad And Vague, Making Plaintiff’s Ability To Comply With The
Law Virtually Impaossble,

A. “TOMA” isOverbroad:

11. “Overbroad dtatutes may be facidly atacked because ther very existence may discourage persons
from engaging in protected expresson out of fear of prosecution under the law.” Broadrick v. Oklahoma,
413 U.S. a 612 (1973). The United States Supreme Court ruled in the Broadrick decison that when First
Amendment freedoms are threstened by an Act, the Act must be tallored in such away that il adlows for
protected speech and does not run the risk of suppressing speech with the threat of possible crimind
sanctions. 1d.

12. It isimportant to note that when an act is overbroad any enforcement of that act is uncondtitutiond
“until or unless alimiting congtruction or partid invalidaion so narrows it as to remove the seeming threet
or deterrence to condtitutiondly protected expresson.” 1d. When a law imposes crimind pendties on
gpeech, like“TOMA,” suppression of speech will naturaly occur. Asheroft v. Free Speech Caoalition, 535
U.S. 234, 244 (2001). The Asheroft court noted that even minor punishments can chill protected speech. 1d.
13. A federd court reviewing a conditutiona chdlenge to a state satute should not impose a limiting

condruction contrary to stae interpretation or practice. Erznoznik v. City of Jacksonville, 422 U.S. 205
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(1975). Limiting congtructions should be found either in the Sate courts or in the date' s Attorney Generd
opinions, which act as persuasve but not binding authority on the courts.

14. Two atempts have been made by Texas courts of gpped to limit the “TOMA” définition of what
condtitutes “verbd exchange’ and when a“quorum” exigs. Thefirgt, in 1993, limited verbd exchangeto“a
reciprocd giving and receiving of spokenwords” Dallas Morning Newsv. Board of Trustees, 861 SW.2d
532 (Tex. App—Ddlas 1993). However, thislimitation has been overturned by the amendmentsto the Act
in 1999. The second case addressed a phone conversation between two members of the board and held that
aquorum did not exist; however, they based thelr reasoning not on requiring physca presence to have a
mesting, but that three members were needed to have a meeting, thus leaving open the possibility that
physica presenceisNOT required in order to have ameeting. Harris County Emergency v. Harris County
Emergency, 999 SW.2d 163 (Tex. App—Houston [14th Dig.] 1999).

15. Prior to 1999, § 551.001 of “TOMA” defined meeting as “a deliberation between a quorum of a
governmenta body, or between aquorum of agovernmenta body and another person, during which public
business or public policy over which the governmenta body has supervison or contral is discussed or
conddered or during which the governmenta body takes formd action.” In 1999, however, a new
definition of meeting was added, making mere expressons by government officids a violation of the Act
and thereby diminating the atempts by courts to limit the scope. Now, a meeting can d<o indude, “a
gathering ... & which the members receive information from, give information to, ask questions of, or
recelve questions from any third person, including an employee of the governmenta body, about the public
business or public policy over which the governmenta body has supervison or control.” 8551.001(B)(iv).
16. This means that ddiberation between the members is no longer required, so verbd exchange is no
longer required to have ameeting thet violates“ TOMA.” Thus, amesting now canviolate“TOMA” if any

third party atends an open meeting and asks a question or makes a satement about board matters. Thisis
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evident by the language used in Gardner v. Herring, when the court noted that “under the pre-1999 Act, a
mesting occurred when there was a ‘giving and recaiving of spoken words about a matter of public
busness” 21 SW.3d 767, 771 (Tex. App—Amaillo 2000)(empheds added). That court noted the
change in the Act in afootnote, that meeting now includes a new definition, but that the ateration “lacked
retroactive effect,” conceding that a different outcome would be possible under the new definition. Id. In
Willmann v. City of San Antonio, the court noted that “a governmentd body does not dways insulate itsdf
from“TOMA’S’ goplication amply because less than aquorum of the parent body is present.” 123 SW.3d
469, 478 (Tex. App—San Antonio 2003).

17. In 1992, the Attorney Generd addressed whether the circulation of a letter among city coundil
members, which they sign, could condtitute aviolation of “TOMA.” The opinion found that if aquorum of
the members had signed the letter and the | etter contained public busness, then it was aviodlaion. The AG
noted the Act’ s requirements are not necessarily avoided by avoiding the physica gathering of aquorumin
oneplacea onetime.” Atty Gen. Op. DM-95 (1992).

18. In 2000, the AG specificdly noted again tha “the Act has been congrued to gpply to Stuations in
which members of agovernmenta body act as abody but are not in each other’s physicd presence” Atty
Gen. Op. JC-307 (2000). In fact, the AG daes that avoiding the technica definition of “mesting” or
“ddiberation” will not protect one from the Act, meaning that the definition of “meeting” is not ardiable
indicator of dl the situationswhich could be construed to conditute a® mesting” or a“deliberation.” 1d.

19. Intha same opinion, the AG adso diminates the verbd exchange congtruction given by the courts of
gpped, conduding that Gardner and Dallas Morning News, where members merely listened but did not
respond to a verbd presentation, did not distinguish between written and sooken exchange. 1d. The AG

opinion seemsto say that “ddiberaion” could include written communication and dectronic mail. 1d.
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20. Ancther AG opinion makes clear that the new definition of meeting eradicates the need for any form
of deliberation between the membersa dl. Atty Gen. Op. JC-0313 (2000), holding acommittee “ subject to
[TOMA]...regardless of whether the committee members or any Board members engage in a ddiberation
asdefined by [the Act]” 1d. (emphasisadded). This meansthat the purpose of TOMA, whichisto prevent
government officids from congpiring in secret about public busness, is totdly ignored because no two
members actudly have to communicate with each other to violate the Act (which is true &fter the 1987
Amendments, but even morelikely a scenario now).

B. “TOMA” isVague

21. Vague laws may do three types of damage: firs, they may trap the innocent by not providing far
warning; second, they can impermissbly alow policemen, judges, prosecutors, and juries to decide basic
policy matters, third, especidly true where the Frs Amendment is involved, vagueness can inhibit the
exercise of conditutiond freedoms. Grayned v. City of Rockford, 408 U.S. 104 (1972). In the area of the
FHrst Amendment, the Supreme Court has found that precision of regulation must be even more important.
United Sates v. Robd, 389 U.S. 258 (1967). The key principle in determining if a saute is void for
vagueness is whether the law affords fair warning of what is proscribed.  Village of Hoffman Edtates v.
Flipsde, Hoffman Edtates, Inc., 455 U.S. 489 (1982).

22. The Attorney Generd has said that even assembling in an informd setting, such as asocid occason,
could subject members to the Act if there is any exchange about public business or policy anong a
quorum. Atty Gen. Op. H-785 (1976). Public business, however is not limited to those issues within the
jurisdiction of the governmentd body in question. 8551.001(3). And therein liesthe heart of the vagueness
problem. A quorum of locd city officids in a sodd gathering must conclude that “TOMA” prohibits a

conversation regarding increased state funding for the school digtrict in which they resde even though they
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have no policy-making authority with the state or school didtrict or eserisk prosecution; thereisno satutory
good faith exception. Tovar v. Sate, 978 SW.2d 584 (Tex. Crim. App. 1998).

23. “TOMA” leaves so many possihilities for what could condtitute a violation thet local prosecutors and
judges have virtudly unfettered discretion to decide what isand what isnot aviolaion. Thereisno limiting
congruction of “TOMA” that this Court could impaose that removes its inherent vagueness, but leaves the
definitions cregted by the Texas legidaure intact. See Ermomik v. City of Jacksonville, 422 U.S. 205
(1975). The gatute should be struck down, and enforcement thereof prohibited, until the Texas legidature
canwriteanew law that will pass Frst Amendment mudter.

“TOMA” isnot avalid Time, Placeand Manner restriction on goeech.

24. “TOMA” is an act which some dam to be a time, place, and manner redtriction on the speech of
government officids, however, “facid overbreadth daims have dso been entertained where statutes, by
their terms, purport to regulate the time, place, and manner of expressive or communicative conduct.” 1d a
613.

25. Time, place, manner regulaions must be * gpplicable to dl goeech irrespective of content.” Erznoznik v.
City of Jacksonmille, 422 U.S. 205, 209 (1975). Thus, time, place, manner restrictions “may not be based
upon either the content or subject matter of speech.” Consolidated Edison Co. of New York v. Public
Service Comm n of New York, 477 U.S. 530, 536 (1980).

26. “TOMA’S’ reguldions limit the content of speech. “TOMA” prohibits the “ddiberation” of “any
public busness’ between government officids of the same governing body in any Stuaion where proper
notice has not been givento the public. See Tex. Gov't Code § 551.001, e s2q. Ddliberationisdefined as“a
verbal exchange during amesting ...” and the exchange must concern “an issue within the jurisdiction of
the governmentd body.” Tex. Gov't Code § 551.001 (2). A violaion of “TOMA” is dependent on what

gpeech a government officid uses during a “meeting,” and that speech fdls under the subject matter of
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protected politica gpeech. “TOMA” isregulating the politica speech of government officids because issues
inagovernmenta body’ sjurisdiction are mog often political issues.

27. Vdidtime, place, manner redtrictions regulate when and where speech can occur, not the content. See
Cox v. New Hampshire, 312 U.S. 569 (1941). See also Grayned v. City of Rockford, 408 U.S. 104 (1972);
Linmark Associates v. WHlingboro, 431 U.S. 85 (1977); Virginia Pharmacy Board v. Virginia Citizens
Consumer Council, 425 U.S. 748 (1976) (al cases limited speech irrespective of content and did not limit
the speech of sdlected groups of individuds).

28. “TOMA” seeks to muzzle dl dected and gppointed officds, preventing them from communicating
about any public business with each other or the public except a aduly noticed meeting. That redtrictionis
overbroad and facidly uncondtitutiond.

Plaintiffs Are Under The Continual Threat Of Criminal Prosecution, Thus Chilling Ther Right To
Engageln Conditutionally Protected Speech.

29. The United States Supreme Court has held that when an individua aleges an intention to engage in
conduct which is conditutiondly protected, yet proscribed by sate law, and there is a redidic threat of
prosecution under that gate law, an individua “should not be required to await and undergo a crimind
prosecution as the sole means of seeking rdief.” Babhitt v. United Farm Workers National Union, 442 U.S.
289 (1979), quating Doe v. Bolton, 410 U.S. 179 (1973). Whether a threet of prosecution adequatdly
satidfies the actuad controversy requirement in a given case is a “factud and case-gpecific’ question.
Navegar, Inc. v. United Sates, 103 F.3d 994, 999 (D.C. Cir. 1997).

30. Inthe ingant case, Plaintiffs have yet to face crimind prosecution. However, such prosecution to
conviction is not required. Operating with the knowledge that they may, a any time be subjected to such

prosecution and conviction, “TOMA” certainly has created a chilling effect with regards to Pantiff's

Speech.
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31. Whenitisdear that provisons goply to a specific dass of individuds, “the imminent threat of such
prosecutions can be deemed speculaive only if it is likey that the government may smply dedine to
enforcethese provisonsa dl.” 1d. a 1000.
32. “TOMA” is dearly meant to be gpplied to public officids, and those who communicate with them.
These public officids, plaintiffs herein, have a legitimate fear of the “threat of prosecution” for dlegedly
violating the crimind provisons of “TOMA,” merely by exercisng thar firg amendment right of free
expresson. Thus, the threat of prosecution under the Texas Open Medtings Act is only speculdive if it is
unlikely that the government would seek to enforce the Act. However, the previous indictments of Avinash
Rangraand Katie Elms Lawrence under the Act, demondrates that the government iswilling to enforce the
Act.

[1. SUMMARY JUDGMENT EVIDENCE
33. Plantiffsask the Court to takejudicid notice of Chapter 551, &t. seg. of the Texas Government Code.

V. STANDARD OF REVIEW -F.R.C.P.56
34. Summary judgment is proper in any case wherethereis no genuine issue of materid fact. Fed. R. Civ.
P. 56(c); Cdotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 2552 (1986). A plantiff moving for
summary judgment satisfies its burden by submitting summary judgment proof that establishes dl dements
of its cause of action asamatter of law. San Pedrov. U.S, 79 F.3d 1065, 1068 (11" Cir. 1996); Fontenct v.
Upjohn Co., 780 F.2d 1190, 1194 (5" Cir. 1986). Plaintiff must show that no ressonable trier of fact could
find other than for plaintiff. Calderonev. U.S, 799 F.2d 254, 259 (6th Cir. 1986).

VIl.  CONCLUSON

35. Hantiffsask for summary judgment on dl issues, dl daims al theories of damages, and dl parties

10
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VIII.

PRAYER

For these reasons, Flaintiffs ask the court to grant this motion and Sgn an order for find summary

judgment. In addition, Plaintiffs respectfully request the award of:

a

b.

Reasonable atorney fees,

Cogtsof court;

All other relief the court deems gppropriate.

11

Respectfully submitted,

McKAMIE KRUEGER, LLP
941 Proton Road

San Antonio, Texas 78258
210.546.2122

210.546.2130 (Fax)

/9_Bradford E. Bullock
WILLIAM M. McKAMIE
State Bar No. 13686800
mick@mckamiekrueger.com
BRADFORD E. BULLOCK
State Bar No. 00793423
bradford@mckami ekrueger.com

DEGUERIN & DICKSON
Dick DeGuerin

(Attorney In Charge)

State Bar No. 05638000
ddeguerin@aol.com

1018 Preston Ave., 7th Hoor
Houston, Texas 77002
713.223.5959

713.223.9231 (Fax)
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LAW OFFICE OF ROD PONTON
Arvel Rodolphus Ponton 11

State Bar No. 16115170

rod ponton@yahoo.com

2301 North Hwy. 118

P.O. Box 9760

Alpine, Texas 79831

432.837.0990

432.937.0971 (Fax)

COUNSEL FOR PLAINTIFFS

CERTIFICATE OF SERVICE

| certify that on July 12, 2010 a complete and correct copy of Plaintiff's Rule 56 Motion For
Summary Judgment, was filed dectronicaly with the United States Didtrict Court for the Western Didtrict
of Texas, Pecos Divison, with notice of case activity to be generated and sent dectronicaly by the Clerk of
the Court with ECF notice being sent to the following counsd of record:

JAMESC.HO

SEAN D. JORDAN

THOMASM. LIPOVKI
JAMES"“BEAU” ECCLES

ALLISON V. EBERHART

Office of the Attorney Generd

Office of the Sdlicitor Generd

P.O. Box 12548, Capital Station (MC 059)
Audtin, Texas 78711-2548

/9 Bradford E. Bullock
BRADFORD E. BULLOCK
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